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| EDMUND G. BROWN JR.

Attorney General of California
WILBERT E. BENNETT

Supervising Deputy Attorney General
CAROL ROMEO

| Deputy Attorney General

State Bar No. 124910
1515 Clay Street, 20th Floor
P.O. Box 70550
Oakland, CA 94612-0550 -
Telephonc (510)622-2141
Facsimile: (510) 622-2270

Attorneys for Complainant

, BEFORE THE
STRUCTURAL PEST CONTROL BOARD
DEPARTMENT OF PESTICIDE REGULATION
. STATE: OF CALIFORNIA

| In the Matter Qf the Accusation Against:

Case No. _2010—19—

DAVE LEON PORTER

1809 Castle Drive ' DEFAULT DECISION AND ORDER
Petaluma, California 94954 : »

Field Representative’ s License No

"FR 35954, Branch 2 I o [de; Code, §11520] — ~ == -7 oo

Respondent.

FINDINGS OF FACT

1. | On or gbout October 12, 2009, Complamant Kelli Okuma, in her ofﬁ01a1 capacity as
the Registrar/Executlve Officer of the Structural Pest Control Board, Department of Pesticide
Regulauon filed Accusation No: 2010-19 agamst Dave Leon Porter (Respondent) before the
Structural Pest Confrol Board ‘

2. Onor about May 19, 2003, the Structural Pést Control Board (Board) issued Field
chresentaﬁve‘s License No. FR 35954, Branéh 2, to Respphdent. The‘Field Representative's
License was.in full force and effect at ali times relevant to the charges brought herein and will
expire on June 30, 2011, unless renewed. |
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3. On or about July '12,:2000, the Structural Pest Control Board issued Registered
Applicator's{License No. RA 15403 to Respondent. On or about May 19, 2003, Registered

Applicator's. License No. RA 15403 was cancelled when Field Representative’s License No. FR

| 35954 was issued to Respondent‘ in Branch 2.

4. On or about October 20, 2009, Carol L. Grays, an employee of the Deparﬁnent of

Justice, served by Certified and First Class Mail a copy of Accusation No. 2010-19, Statement to

Respondent; Notice of Defense (2 copies), Request for Disc’overy, and Government Code sections

111507.5, 11507.6, and '11507.7 to Respondent's address of record with the Board, which was and

is 1809 Casﬂe Drive, Petaluma, California 94954. (A coby of the Accusation is attached as
Exhibit A, and is incorporated herein by reference.) i |

4, Service of the Accusation was effective és a matter of law under the provisions of
Government Code' section 11505, subdivision (c). -

5. Government Code section 11506 states, in pertinent part:

(c) The respondent shall be entitled to a hearing on the merits if the respondent
files a'notice of defense, and the notice shall be deemed a specific denial of all parts
of the accusation not expressly admitted. Failure to-file a notice of defense shall - -
constitute a waiver of respondent's right to a hearing, but the agency in its discretion
may nevertheless grant a hearing. ' '

6. Respondeﬁt failed to file a Notice of Defense within 15 days after service upon him
of the ACC11éati011; and therefore waived his i ghtto a heairihg on the merits of Accusation No.
2010-19. .

7. California Government Code section 11520 states, in pertinent part:

: (a) If the respondent either fails to file a notice of defense or to appear at the .
hearing, the agency may take action based upon the respondent's express admissions
or upon other evidence and affidavits may be used as evidence without any notice to
respondent. _
8. Pursuant to its authority under Government Code section 11520, the Board finds
Respondent is in défault. The Board' will take action without further hearing and, based on the
evidence on file herein, finds that the allegations in Accusation No. 2010-19 are true.

9.  Thetotal costs for investigation and enforcement in connection with the Accusation

are $1,855.5§0 as of November 9,2009,
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DETERMINATION OF ISSUES

1. | Based on the foregoing ﬁndings of fact, Respondent Dave Leon Porter h;':ls subjected
his Field Representéfivé‘é License No. FR 35954 to discipline.

2. . A copy of the Accusation is attached. |

3. The agency has jurisdiction to adjudidaté this case by default. . |

4. The Structural Pest Co_htrol Board is authorized to revoke Reépondent's Field
Representative's License based upon the following violations alleged in the Accusation:

. Business and Professions Code (C‘odé) section 8641 in that Respondent failed to
comply with the requirements of Title 16, California Cb"de of Regulations, section 1950,
subdivision (d) ‘_by failing tolprovide prdof of having acquired 16 hours of continuing eduéation,
for the ICDBWS_.I period of July 1, 2005 through June 30, 2_'008, as he claimed, under penalty of
p'erjury, on his renewal ‘ap‘plication datéd August 1; 2008',‘ after having been requested be the
Board to do s0in wriﬁng“o‘n Decembe; 15, 2008. On or ,‘a.bout December 26, 2008, the Board
received fhe; certificates, 110Wever, on or about May 15,2009, the Board sent Respondent a letter
notifying hiﬁmthat his continuing education c.ompletioncertiﬁcate number 8565.5. was,not -
accepted because it was dated August 8, 2008 which was beyond the three-year renewal period.
On or about June 2, 2009, the:Board recelved a letter of explanation from Respondent in which he
stated that he was under thennpressmn that if he renewed hls license late, he could just pay a late
fee and take his continuing education after the due date. On or about June 2, 2009, the Board sent |
a letter to Rt—;spondent notifying hﬁn that he was out-of compliance for the 2008 auditvand- that,
accordingly; his license was subject to disciplinary action. -

b, | Section 8637 of the Code in that Respbndent obtained the renewél of his field
repres entati\?e’s license by misrepresenting the material fact that he had acquired 16 hours of
continuing education, when in fact he had not. | |

| C. Sec’mon 8642 of the Code in that Respondent committed a fraudulent act by
certifying under penalty of perjury on his renewal application that he had acquired-and could
demonstrate 16 hours of continuing education in ordei' to meet the license renewal requirements

pursuant to Title 16, California Code of ‘Regula‘ﬁons, section 1950, subdivision (d), when in fact

A
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he failed to obtain 16 h_'ours of continuing education and/or failed to demonstrate that he had done

S0. |
" "ORDER

IT IS SO ORDERED that Field Representétive's License No. FR 35954, heretofore issued

to Respondent Dave Leon Porter, is revoked.

Pursuant to Government Code section 11520, subdivision (c), Respondent may serve a
written motion requesting that the Decision be vacated and stating the grounds relied on within
seven (7) days after service of the Decision on Respbndent. The agency in its discretion may

vacate the Decision and grant a hearing on a showing of good cause, as defined in the statute.

- This Decision shall become effective on  January 29, 2010

It is so ORDERED ___ Deceroer 30, 2009

FOR Tfé% STRUCTURAL PEST CONTROL BOARD

DEPARTMENT OF PESTICIDE REGULATION

Attachment:

" Exhibit A: Accusation No.2010-19

DEFAULT DECISION AND ORDER
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EDMUND G..BROWN JR.

1 Attorney General of California

| WILBERT E. BENNETT -
| Supervising Deputy Attorney Gencral :g:é ?%_ E,,A L B
CAROL ROMEO '
Deputy Attorney General ! E éiZ %
State Bar No. 124910 , o .
1515 Clay Street, 20th Floor 'ﬁ?&%@ 70 / O‘i %ﬁ?

P.O. Box 70550

Oakland, CA 94612-0550

Telephone: (510) 622-2141

Facsimile: (510) 622-2270
Attorneys for Complainant

BEFORE THE
STRUCTURAL PEST CONTROL BOARD
- DEPARTMENT OF CONSUMER AFFAIRS

STATE OF CALIFORNIA
In the Matter of the Accusation Against: CaseNo. 2010-19

DAVE LEON PORTER : ACCUSATION
1809 Castle Drive o : '
Petaluma, California 94954

Field Representative's License No. FR
35954, Branch 2

Respondent,. . C e e .  _ S

Complainant alleges:
PARTIES

1. Kelli Okuma (Cofnplainant) brings this Accusation solely in her official capécity as

. the Registrar/Executivé Officer of the Structural Pest Control Board, Department of Consumer

Affairs. ‘

2. On or about May 19, 2003, thg Strucfural Pest Control Boérd issued Field
Representative's License Number FR 35954, Branch 2 to Dave Leon P_ofter (Respondent). The
Field Repreéentative's License was in full forcc and effect at éll times relevant to the charges
brought herein and will expire on June 30, 2011, unless ,renewed..

PRIOR LICENSE HISTORY

3. Onor about July 12, 2000, the Structural Pest Control Board issued Registered
Applicator’s License Number RA 15403, Branch 2, to Respondent. On or about May 19, 2003,
1
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Registered Applicator’s License Number RA 15403 was cancelled when Field Representative’s
License Number FR 35954 was issued to Respondent in Branch 2. v

JURISDICTION

4. This Accusation is brought before the Structural Pest Control Board (Board),
Department of Consumer Affairs, under the authority of the following laws. All section

references are to the Business and Professions Code unless otherwise indicated.

_ STATUTORY PROVISIONS

5. :Section 8620 of the.Businesé and Professions ‘Code (Code) provides, in pertinent part,
that the Board may suspend or revoke a license when it finds that the holder, while a licensee or
applicant, has committed any acts or.omissions constituting cause for di‘sciplinary action or in lieu
of a suspension may assess a civil pehalty.; |

6.  Section 118, subdivision (b), of the Code’ provides ﬁat the expiration of a license
shall not deprive the Board of jurisdictibn to proceed with a di.sciplinary action duﬁng the period .
within which the license may be renewed, restored, reissued or reinstated.

7. Section 8625 of the Code states: | | '

“The 1;apsing or suspension of a licensé or company registration by operation of law or by

order or decision of the board or a court of law, or the volintary surrender of a license or

.company registration shall not deprive the board of jurisdiction to proceed with any investigation

of or action or disciplinary proceeding againsf such licensee or company, or to render a decision
sus'péndiné or revokihg such license or registration.” |

8. Section 8593 of the Code states, in pertinent part:

“The board shall require as a condition to the renewal of each operator’s and fi¢ld
representative’s license that the holder sui;mit proof satisfactory to the board that he or she has
informed himself or herself of developments in the field of pest control either by completion of -
courses of c:ontinuing education in pest contro] approved by the board or equivalent activity

approved by the board. In lieu of submitﬁng that proof, the licenseholder, if he or she so desires,

may take and successfully complete an examination given by the board, designed to test his or her

knowledge of developments in the field of pest control since the issuance of his or her license.”

2
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registration is a ground for disciplinary action.”

l branches of pest control shall have completed 24 hours continuing education hours during each

gained for each branch of pest control licensed and aminimum of eight hours must be gained

: lo renew Field Representative’s License Number FR 35954, Branch 2, from Responderit. On or

9.  Section 8637 of the Code states:

“Misrepresentation of a material fact by the applicant in obtaining a license or company

10.  Section 8641 of the Code states, in pertinent part, that failure to comply with the
provisions of this chapter or any rule or regulation adopted by the Board is a ground for
diéciplinary; action. |

11. . Section 8642 of the Code states:

.“The commission of any grossly negligent or fraudulent act by the licensee as a pest
control operator, field representative, or applicator is a ground for"disciplinary action”
| 12. - Title 16, California Code of Régulations, section 1950, subdivision (d) states, in
pertinent part: _
“Field representatives licensed in one branch of pest control shall have éompleted 16
continuing education houré, field representati_v_es _licenséd in two BranChes of pest control shall

have completed 20 hours continuing education hours, field representative licensed in three

three year renewal period. In each case, a minimum of four continuing education hours in a

technical subject directly related to each branch of pest éontrol held by the licensee must be

from Board approved courses on the Structural Pest Control Act and its rules and regulations.”
13. . VSeétion 125;3 ‘of the Codeﬁ states, in pertinent part, that the Board may request thé '

administrative law judge to direct a licentiate found to have commifted a violation or violations of

the licensing act to pay a sum not to exceed the reasonable costs of the investigatidn and

enforcement of the case.

APPLICATION INFORMATION

14. At some time after on or aBout August 1, 2008, the Board received an application

about August 1, 2008, Respondent certified under penalty of perjury that the information

contained in the application was true and correct, including information regarding continuing

3
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education requirements. In order to assure compliance with the continuing education
requirements for the 2008 renewal pen’od; Respondent was instructed by letter, dated December

15, 2008, to'submit to the Board copies of conti’nuing education completion certificates for the

| renewal period of July 1, 2005 through June 30, 2008.

FIRST CAUSE FOR DISCIPLINARY ACTION °

“(Failure to Provide Proof of Continuing Education)

15.  Respondent has subjected his field representative’s license to disciplinary action

under Section 8641 of the Code in that he failed to.comply with the requirements of Title 16,

California Codc of Regu‘létions, section 1950, subdivision (d) by failing to provide proof of |
having acquired 16 hours of continuing education, for the renewal period of July 1, 2005 through
June 30, 2008, as claimed on his renewal application dated August 1, 2008, after having been
requested by fhe Board to do so in writing on December 15, 2008. On or about December 26, '
2008, the Board received the certificates, hoWever, on or about May 15, 2009, the Board sent
Respondent a letter ncl)tifyin‘g‘ him that his cb_ntinuing education cbmpletion certificate number
8565.5 was not accepted because it was dated August 8, 2,0(_)8, Whic_h was beyond the fhrec-ycar »
renewal period. On or about June 2, 2009, the Board received a letter .of explanatioﬁ from
Respdndent in which he stated that he was under the impression that if he renewed his license
late, he could just\pay a late fee and take his coﬁtinuing education after the due date. On or aboﬁt
June 2, 2009, the Board sent a letter to Respondent notifying hinﬁ that he was out of compliance
for the 2008 audit and that, accordingly, his license was subject to disciplinary action.

SECOND CAUSE FOR DISCIPLINARY ACTION

(Misrepresentation) v
16. | Respondent has subjected his field representative’s license to disciplinary action
under Section 8637 of the Code in that he obtained the renewal of .his' field representative’s
license by misrepresenting the material fact that he had acquired 16 hours of continuing

education, when in fact he had not.

[
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DATED: _/0/%/09 . %ﬁ;[%b&z
B _ LLI OKUMA \

THIRD CAUSE FOR DISCIPLINARY ACTION
(Fraudulént Act)
17. ~ Respondent has subjected his field representative’s license to disciplinary action

under Section 8642 of the Code in that he committed a fraudulent act by .certifying under penalty

.| of perjury on his renewal application that he had acquired and could demonstrate 16 hours of

continuing education in order to meet the license renewal requirements pursuant to Title 16,

California Code of Regulations, section 1950, subdivision (d), when in fact he failed to obtain 16

hours of continuing education and/or failed to demonstrate that he had done 50.

PRAYER
WHEREFORE Complamant requests that a heanng be held on the matters herein alleged

and that followmg the hearing, the Structural Pest Control Board issue a decision:

1. Revoking or suspending Field Representative's License Number FR 35954, Branch 2,
issued to Dave I.Leon Porter;‘ . \ | o | '

2. Ordering Dave Leon Porter to pay the Strilctural Pest Control Board the reasonable
costs of the .in'vestigati‘qn and enforcement of this case, pursuant to Business and Professions

Code section.125.3; and

3. Taking such other and further action as deemed necessary and proper.

Registrar/Executive Officer
Structural Pest Control Board
Department of Consumer Affaus :
‘State of California

Complainant

SF2009404639

i CSR:10/07/09.
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